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COUNTY OF SONOMA - PERMIT AND RESOURCE MANAGEMENT DEPARTMENT
2550 Ventura Avenue, Santa Rosa, CA 95403 (707)565-1900 FAX (707)565-1103

'rint
Date

me: ŸAllJ. FßINËÑ Applied: /MIL / Afd7

INFORMATION WITHlN HEAVY LINE TO BE COMPLETED BY APPLICANT.
SITE, LOC'AnbN INÖ ÃÏlON PRINT CLEARLY

IProject:
LivingArea contractPrice:

M.L A iBIN•W20PT CULVEAT pt? ß ISTINfr Garage
.E Decks

ess; jf; O MailingAdd ess:

CALISTÛGA state: 4 ZIP City: State ZIP:

Fax:( ) DayPh:( ) Fax:

Name: oWNER IN.57ALL Name:

Address:

State: ZIP: City: . State 2|P

) Fax:( ) DayPh:E ) Fax:( )

WORKER'S COMPENSATION DECLARATION LicenseNo E×p,Date:
'Brmunderpenaltyofperfuryoneofthefollowingdeclarations:
andwillmaintainacertineateofeonsenttoself.Insureforworlcerscompensation as CONSTRL)CTION LENDING DECLARATIONdforby Section370001theLat20rCode,fortheperformanceofthewôrkforwhichthis Iberebyafirmunderpenaltyofperjurythetthereisaconstructioniendingegencyfortheperformanceof
sissued theworkforwhichthispermitisissued.(Sec.3097.Civ.C.)

and will maintain worker's compensation insurance, as required by Section 3700 of the LendersName
ode, for the performance of the work for which this permit is issued My worker's

asationinsurancecarrierandpolicynumberare: LendersAddress

/@ßb/ FOR DEPARTMENT USE
onneednotbecompletedifthepermillsforonehundreddollars(5100)oriess) Zoning FileNo. Acres
that in the performance of thewerk for which thispermit is issued, I shall not employ any Existing Use/Structures ,

inanymannerseastabecomesubjecitotheworkerseampensationlawsofCalifornia,and ProposedUse/Structuses 10' en Cv/V€rf
hat if I should become subject to the worker s compensation provisions of Section 3700 of Zoning M1n.Yard Requirements; . Fron 1.eft Right Back
orCode,Ishallforthwithcomplywiththoseprovisions. 4 NOTE. Fire Safe Standards require all parcels greater than i Acre to have a min. 30 setback

unless mklgated. O Mitigation Required Address subject to change

Applicant: ' Approv erm ance ApprovalforOccupancy

: FAILURETO SECURE WORKERS COMPENSATIONCOVERAGEIS UNLAWFUL,AND By By
BJECT AN EMPLOYER TO CRIMINAL PENALTIES AND CIVIL FINES UP TO ONE HUNORED
D DOLLARS($100,000). INADDIT10NTO THE COST OF COMPENSAT10NDAMAGESAS Oste; Date:
3FORINSECTION37000FTHELABORCODE,1NTERESTANDATTORNEYSFEES.

Conditions TT1

inrm under penalty of perjury that I am exempt from the Contractors License Law for the
eason (Sec. 7031.5, Business and Professions Code: Any city or county which requiresa
construct, alter. Improve, demolish, or repair any structure,prior to its issuance, aGo
leappticantforsuchpermittofileasignedstatementthatheorsheisticensedpursuantto Sowerconnection: O Available FeesPaid

lens of the Contractors License Law (Chapter 9 (commencingwith Section 7000) of
of the Business and Professions Code) or thathe orshe is exempt therefrom andthe basis Approved by: . Date

ged exemption. Any violation of Section 7031.5 by any applicant for a permit subjects Ihe

o a civilpenalty of not more thanfive hundfed dollars (5500).): Road Encroachment: O Fees Pa d

sner of the property, or my employees with wages as their sole compensation, willdo the
nd the structure is not intended or offered for sale (Sec. 7044 Business and Professions Approved by: Date.

The Contractors License.Law does not apply to an owner of property who builds or .
as thereon, and who does such work himself or herself or through his or her own SepticSystemPermit/Clearance#

ees.providedthatsuchimprovementsarenotintendedorofferedforsale. If,however,the
; or improvement Is sold within one year of completion, the owner-builder will have the Approved by: Date:

of proving thathe or she did not bulld or improve for thepurpose of sale.)
iner of the property am exclusivety contracting with licensed contractors to construct the Flood zone: O Yes 100 YearFloodElevation:
(Sec. 7044. Business and Professions Code: The Contractors I icense Law does not
I an owner of property who builds or improves thereon, and who contracts for suchprojects Sito Revlow

ontractor(s) licensed pursuant tothe Contractors License Law.). Dra1nage Revie
empt under Sec. , B 8 PC. for this

Approved by: Date:

M /4 Joo7 owne,e F1re:
Approved by: Date:

LICENSED CONTRACTOR'S DECLARATION /
af5rm under penalty of perjuW that I am licensed under provlsions of Chapter 9

CodoEnforcementviolation a O No violation#:ing with Section 7000) of Division 3 of the Business and Professions.Code and my
afullforceandeffect. I a ermitialimItedto days

Lic.No Mr

ASBESTOS DECLARATION w ed
bestos notineation pursuant to Palt 61 of Title 40 of the Code of Federal Reguiations is -D
uhen asbestos exlsts in buildings. or portions thereof. undergoing demolition I hereby FT1
aldemolitionauthorizedbythispermitistromconstructionthat (Odoes) (O does not)
bestos.orthatOnodemolitionisauthorizedbythispermit.

ris Approved Post FIRM AIquist Prlale Report Available

at I have read thisapplication and af0rm under penalty of perjury thatthe above information No Plans Sub oct to Fle d Inspec lon Pro F1RM Geotechnical toport Available i
lagreetocomplywithalllocalOrdinancesandStatelawsrelatinglobuildingtonstrucilon Plancheck Date Typeof Occuparicy Noof No.of

buthorize representatives of the Gounty of.Sonoma to enter upon the above-mentioned cie construenen stori.. seurooms
or inspectron purposes if, after making the Certificate of Exemptlon for the Worker's
stion provision of the Labor Code Ishould become subject to such provisions, Iwillforthwith
n the event i de not comply wlth the Workman s Compensation law, thispermit shall be red a clo Fire Nao Units Cortlneateof
ivoked rinklersReqd occupancy

or JIÊOwner DOtherLicensedProfessional .

OCT3 0 2007:e tor:
. PERMD AND RESOURCE

- - -U- MANAGEMENT DEPARTMENT
PERMIT ALLEXPIRE IN TH (3)YEARS FROM DATE FEES COUNTYJF_ggy
PAID UNLESS OTHERWISE NOTED BY CODE ENFORCEMENT Distribution:Whlte-File Canay-Appiicant Pink-Au2ll[Tgleumssesser GF
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PAUL ENNEA , wmf3"
/ JT 'OIAMON1) tioVN7A/N RJ)

PERNIT ‡P 3>RN07 o¤13 /APA/f-/2p-.2Vû-Old

COUNTY OF SONOMA
PERMIT AND RESOURCE MANAGEMENT DEPARTMENT

. 2550 Ventura Avenue, Santa Rosa, CA 95403-2829
(707)565-1900 FAX (707)565-1103

FOR

EROSION PREVENTION AND SEDIMENT CONTROL NOTES

1. PERFORM EROSlON PREVENTION AND SEDIMENT CONTROL IN
ACCORDANCE WITH THE LATEST EDITION OF APPENDIX CHAPTER 33 OF
THE CALIFORNIA BUILDJNGCODE, APPLICABLESONOMA COUNTY
REGULATIONS, AND SECTION 20 OF THE CALTRANS STANDARD
SPEClFICATIONS.

2. THE APPROVED PLANS SHALL CONFORM WITHTHE EROSION
PREVENTION AND SEDIMENT CONTROL BEST MANAGEMENT PRACTICES
CONTAINED IN THE LATEST EDITlONS OF THE FOLLOWING
PUBLICATIONS OR AN EQUfVALENT BEST MANAGEMENT PRACTICE:

EROSJON AND SEDIMENT CONTROL FIELD MANUAL BY THE SAN
FRANCISCO BAY REGIONAL WATER QUALITY CONTROL BOARD.
MANUALOF STANDARDS FOR EROSJON & SEDIMENT CONTROL
MEASURES BYTHE ASSOCIATlONOF BAYAREA GOVERNMENTS.
CONSTRUCTION SITE BEST MANAGEMENT PRACTICES MANUALBY
CALTRANS.
STORMWATER BEST MANAGEMENT PRACTICE HANDBOOKBYTHE
CALIFORNIASTORMWATER QUALITYASSOCIATION.

3. IF DISCREPANCIES OCCUR BETWEEN THESE NOTES, MATERIAL
REFERENCED HEREIN OR MANUFACTURER'S RECOMMENDATIONS,
THEN THE MOST PROTECTIVE SHALL APPLY.

4. THE OWNER IS RESPONSIBLE FOR OBTAINING AND COMPLYING WITH
THE NATIONALPOLLUTANTDISCHARGEELIMlNATIONSYSTEM (NPDES)
GENERAL PERMIT NO. CASOOOOO2WASTE DISCHARGE REQUIREMENTS
FOR DISCHARGESOF STORMWATER RUNOFF ASSOCIATED WITH
CONSTRUCTION ACTIVITY DISTURBINGLAND EQUAL TO OR GREATER
THAN ONE ACRE. CONSTRUCTION ACTIVITIES INCLUDEBUT ARE NOT
LIMITED TO CLEARING, GRADING, EXCAVATION,STOCKPILI.NG,AND
RECONSTRUCTION OF EXISTING FACILITlES INVOLVING REMOVAL AND
REPLACEMENT.

.

* APPROVED*
5 PRESERVATION OF EXISTING VEGETATlON SHALL OCC

MAXIMUMEXTENT PRACTICABLE
BY STORM WATERSECTION

PERMIT AND AESOURCE
MANAGEMENT DEPARTMENT

O as noted
Q subject to attachedconditions
O subject to soil report recommendationsO requires inspectronby SoilEngineer

S:tENGINEERiNPDES\Documems\GradngoEPSC Notes\Current NotestErosion Prevenlion and Sedimeni Control Notes 06300twpd Created June 2004



6. THE OWNER IS RESPONSIBLE FOR PREVENTlNG STORM WATER
POLLUTION GENERATED FROM THE CONSTRUCTION SITE YEAR ROUND.
THE OWNER MUST 1MPLEMENTAN EFFECTIVE COMBINATIONOF
EROSJON PREVENTION AND SEDiMENT CONTROL ON ÄLL DISTURBED
AREAS DURING.THERAINYSEASON (OCTOBER 15 - APRIL 15).

7. EROSION PREVENTION AND SEDiMENT CONTROL MEASURES SHALL BE
INSPECTED BY THE OWNER BEFORE FORECASTED STORM EVENTS AND
AFTER ACTUAL STORM EVENTS TO ENSURE MEASURES ARE
FUNCTIONINGPROPERLY. STORM EVENTS PRODUCE AT LEAST 1 INCH
OF PRECIP1TATION IN A 24 HOUR PERIOD. EROSION P EVENTION AND
SEDIMENTCONTROL MEASURES THAT HAVE FAILEDOR ARE NO
LONGER EFFECTIVE SHALLBE PROMPTLY REPLACED. EROSION
PREVENTION ANDSEDIMENTCONTROL MEASURESSHALLBE
MAINTAINED UNTILDISTURBEDAREAS ARE STABILIZEÒ.

8. CHANGES TO THE EROSION PREVENTION ANDSEDIMENTCONTROL
PLAN MAY BE MADE TO RESPOND TO FIELD CONDITIONS. CHANGES
SHALL BE NOTED ON THE PLAN WHEN MADE.

9. DISCHARGES OF POTENTIAL POLLUTANTS FROM CONŠTRUCTION SITES
SHALL BE PREVENTED USING SOURCE CONTROLS TO THE MAXIMUM
EXTENT PRACTICABLE. POTENTIAL POLLUTANTS INCLUDE BUT ARE
NOT LIMITED TO: SEDIMENT, TRASH, NUTRIENTS, PATHOGENS,
PETROLEUM HYDROCARBONS,METALS, CONCRETE, CEMENT,

HERBICIDES, CHEMICALS,'HAZARDOUS WASTE, SANITARY WASTE,
\/FWI I O OR 901llDhliCMT \Alac'M \AIATCO AMD MI I"\DlMATCn WATCD

10. ENTRANCE(S) TO THE CONSTRUCTION SITE SHALL BE MAINTAINEDIN A
CONDITION THAT WILL PREVENT TRACKING OR FLOWINGOF POTENTIAL
POLLUTANTS OFFSITE. POTENTIAL POLLUTANTS DEPÖSITED ON PAVED
AREAS WITHIN THE COUNTY RIGHT-OF-WAY, SUCH AS ROADWAYS AND
SIDEWALKS, SHALL BE PROPERLY DISPOSED OF AT THE END OF EACH
WORKING DAY OR MOREFREQUENTLYAS NECESSARY.

11. EXPOSED SLOPES SHALL BE PROTECTED BY USINGEROSION
PREVENTION MEASURESTO THE MAXIMUM EXTENTPRACTICABLE,
SUCH AS ESTABLISHING70% VEGETATION COVERAGE,HYDROSEEDlNG,
STRAW MULCH, GEOTEXTILES,PLASTlC COVERS, BLANKETSOR MATS.

12. WHENEVER IT IS NOT POSSIBLE TO UTILIZE EROSION PREVENTION
MEASURES, EXPOSED SLOPES SHALL EMPLOY SEDIMENTCONTROL
DEVICES, SUCH AS FIBER ROLLS AND SILT FENCES. FlBER ROLLS AND
SILT FENCES SHALL BE TRENCHED AND KEYED INTO TI-lE SOIL AND

. INSTALLED ON CONTOUR. SILT FENCES SHALL BE INSTALLED
APPROXIMATELY 2 TO 5 FEET FROM TOE OF SLOPE.

S:WNGINEERtNPDEStDocumentstGrading&EPSC Notes\Curren!Notes\ErosionPrevention and Sediment ControlNotes 063004.wpd Created June 2004



13. HYDROSEEDING SHALL BE CONDUCTED INA THREE STEP PROCESS.
FIRST, EVENLYAPPLY SEED MlX AND FERTILIZER TO THE EXPOSED
SLOPE. SECOND, EVENLY APPLY MULCH OVER THE SEED AND
FERTILIZER. THIRD, STABILIZE THE MULCH IN PLACE.

APPLlCATIONS SHALL BE BROADCASTED MECHANICALLY OR MANUALLY
AT THE RATES SPECIFIED BELOW. SEED MIXAND FERTILlZER SHALL BE
WORKED INTO THE SOlL BY ROLLING OR TAMPlNG. IF STRAW IS USED
AS MULCH,STRAW SHALLBE DERIVEDFROMWHEAT, RICE OR BARLEY
AND BE APPROXIMATELY6 TO 8 INCHES IN LENGTH. STABIL1ZATION OF
MULCHSHALL BE DONE HYDRAULICALLY BY APPLYlNG AN EMULSION
OR MECHANICALLYBY CRIMPING OR PUNCHINGTHE MULCH INTO THE
SOIL. EQUlVALENT METHODS AND MATERIALSMAY BE USED ONLY IF
THEY ADEQUATELY PROMOTE VEGETATlONGROWTH AND PROTECT
EXPOSED SLOPES.

MATERIALS APPLlCATION RATE
(POUNDS PER ACRE)

SEED MIX
Bromus mollis (BLANDO BROME) 40
Trifolium hidum (HYKON ROSE CLOVER) 20

FERTILIZER
16-20-0 & 15% SULPHUR 500

MULCH
STRAW , 4000

HYDRAULICSTABILíZING*
M-BINDER OR SENTINEL 75-100

EQUlVALENT MATERJAL PER MANUFACTURER

*NON-ASPHALTIC, DERIVED FROM PLANTS

14. THE OWNER SHALL PROTECT STORM DRAIN INLETS FROM POTENTIAL
POLLUTANTS UNTIL DRAINAGE CONVEYANCE SYSTEMS ARE
FUNCTIONAL AND CONSTRUCTION HAS BEEN COMPLETED.

15. ENERGY DiŠŠlPATERS SHALL BE INSTALLED AT STORM DRAINOUTLETS
WHICH MAYCONVEY STORM WATER FLOW LEADINGTO SOIL EROSION.

16. SOIL ANDMATERIALSTOCKPILES SHALLBE PROPERLYPROTECTED TO
MINIMlZESEDIMENTAND POLLUTANTTRANSPORT FROM THE
CONSTRUCTIONSITE.

17. SOLID WASTE, SUCH AS TRASH, DISCARDEDBUILDING MATERJALS AND
DEBRIS, SHALL BE PLACED INDESIGNATEDCOLLECTION AREAS OR
CONTAINERS. THE CONSTRUCTION SITE SHALL BE CLEARED OF SOLID
WASTE DAILY,OR AS NECESSARY, AND REGULAR REMOVAL AND
PROPER DiŠPOSAL SHALL BE ARRANGED.

18. A CONCRETE WASHOUT AREA, SUCH AS A TEMPORARY PlT, SHALL BE

S:\ENGINEER\NPDES\Documents\Grading& EPSC Notes\Curreni Notes\Erosion Prevention and Sedimeni Control Notes 083004.wpo Created June 2004



DESIGNATED TO CLEAN CONCRETE TRUCKS ANDTOOLS. AT NOTIMË
SHALL CONCRETE PRODUCTS AND WASTE BE ALLOWËD TO ENTER
COUNTY WATERWAYSSUCH AS CREEKS OR STORM DRAINS.

19. PROPER APPLICATION,,CLEANING AND STORAGE OF ÑOTENTlÀLLY
HAZARDOUS MATERIALS,SUCH AS PAINTS AND CHEMICALS,SHALL BE
CONDUCTED TO PREVENT THE DISCHARGE OF POLLUTANTS.

20. WHEN UTILIZED, TEMPORARY RESTROOMS AND SANITARY FACILITIES
SHALL BE LOCATED AND MAINTAINEDTO PREVENT THE DISCHARGEOF
POLLUTANTS.

21. APPROPRIATE VEHICLESTORAGE, FUELING, MAINTEN CE AND
CLEANINGAREAS SHALLBE DESIGNATEDANDMAINTÄNEDTO
PREVENT DISCHARGE OF POLLUTANTS..

S:\ENGINEER\NPDES\Documents\Grading & EPSC NotestCurrent Notes\Erosion Prevenlion and Sedknent Con1rotNotes OG3004.wpd Created June 2004



Mr. Paul A. Ebiner
2221 Diamond Mt. Rd.
Calistoga, Ca. 94515
Sep. 26, 2007

Sonoma County PRMD
2550 Ventura Ave.
Santa Rosa, Ca. 95403

Project #DRN 07-0013 at APN 120-240-016 to legalize a cuivert installation

A permit is being sought from the county of Sonoma PRMD for the installation of a 18" culvert
across an existing north-south private, ranch, fire road on parcel APN 120-240-016 at 2135
Diamond Mt. Rd., Mark West Springs. (projectparcel) The road is along the west property line of
the project parcel.

Normally during the winter months after a period of rains water would flow intermittently across the
road via a swale in the road. In the Fall of 2006 to improve erosion control in the swale a culvert
was placed in the swale and covered with dirt. For erosion prevention and sediment control the
exposed soil was covered with straw mulch. Rocks were used around the culvert inlet, outlet, and
down slope trench to the project property line.

The adjacent down slope property lies west of the project parcet This property assessor's parcel
number is APN 120-240-15 and the address is i Sharp Rd. Mt. Sonoma County records show the
owner of this parcel to be:

Sonoma County Wildlife Trust #2935FBO
c/o Maxine Robinson TR.
P.O. Box 1296
Nevada City, Ca. 95959-1296

On this down slope property prior to the Fall of 2006, there was installed a 18" culvert under an
existing road 17 feet west of. the project property line. During the installation of this cuivert a
trench was excavated from the culvert east across the property line and into the project property to
receive the concentrated flow from the project property.

This culvert replaced a 12" culvert which still lies near this trench. The 18" culvert is also 20'6"

from the project culvertand the trench is inline with the project trench. The project trench is
connected directly to this trench,

i

I
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EDAW inc
2099 Mt. Diablo Blvd , Suite 204, Walnut Creek, CA 94596

May

325.27907580 F 925.279.0581 www.edaw.com

Mr. Pete Parkinson Captain Dave Fox
Sonoma County Permit & California Department of Fish and Game
Resource Management Department 7329 Silverado Trail
2550 Ventura Ave. Napa, CA 9455th
Santa Rosa, CA 95403

Subject: Pending Grading Permit Application DRN 07-0013 for Paul Ebiner at 2135 Diamond
Mountain Road APN 120-240-016, Sonoma County, California

Dear Mr. Parkinson and Captain Fox,

The purpose of this letter is to inform your officeof potentialviolationsof the State Regional Water Quality
Control Board regulations, California Department of Fish and Game Code, Sonoma County Code, the
Clean Water Act, and Endangered Species Act resulting from impacts to vernal pools due to grading
activitiesand the construction ofa culverton the property identified above. These activities were
conducted within waters considered to be withinU.S. Army Corps of Engineers and State Regional Water
QualityControl Board jurisdiction.Our client, Frederic W. Constant, wrote a letter to your office on
February 2, 2007 requesting an investigation ofpossible violations of environmental regulations,
particularlyconcerning the vernal pools and the Loch Lomond button-celery (Eryngiumconstancei),
federally and state listed Endangered plant species. Mr. Constant submitted a second letter dated May 1,
2007 notifyingyour office that our firm was conducting an analysisofthe site to determine possible
violations. This letter is the product of our analysis, which includes a history of the subject property, a
description of the vernal pool and endangered plant species, a summary of applicable regulations, and
our conclusions regarding potential violations.

1.1. Site Setting

The subject property, referred to as the Ebiner Parcel, is located in Sonoma County in the southeast
quarter of Section 13, Township 8 North, Range 7 West according to the Calistoga U.S. Geological
Survey 7.5-minute quadrangle (Figure.1). The Ebiner Parcel is accessiblevia a private road offof
Diamond Mountain Road throughMr. Constant's property in Napa County. Topography of the site ranges
from 2,375 feet to 2,100 feet above sea level. The existing vegetation consists of Oregon Oak (Quemus
gartyana), valley oak (Quercuslobata), and Pseudotsuga mendiesii (Hrusa and Buckmann 2000).

1.2. Site History

In 1997, Mr. Constant submitted a Timber Harvesting Plan (THP) and obtained a Timber Conversion
Permit (TCP) to convert a totalof 17.9 acres from timberlandto vineyard (THP # 1-97-397 NAP/SON).
The THP/TCP covered twoseparate conversions, one consisting of 6.5 acres in Napa County on APN
020-100-012 and another consisting of 11.4 acres in Sonoma County on APN 120-240-013. During the
environmental review process for the THP/TCP, twovernal pools were discovered within50 feet and 150
feet respectively of the proposed 11.4 acre timberlandconversion. As shown on Figure 2, one vernal pool
is located on the northwest corner of the Ebiner Parcel and another vernal pool is located to the northwest
on twoother parcels (APNs 120-240-018 and 015). The eastern pool on the Ebiner Property drains to the



western pool. According to the THP, a fork of Porter Creek, a minor Class Ill Watercourse which is
undesignated on USGS maps, heads at the vernal pools. A rough sketch of these features was drawn on
a figure included in the THP and attached as Figure 3. An existing privateroad and culvert running
approximately north-south crosses Porter Creek between the twopools. Porter Creek is a first order creek
that eventually feeds the Russian River to the west. At thistime,the federally and state Endangered Loch
Lomond button-celery was also found in both vernal pools.

Mr. Constant consulted with the California Department of Fish and Game (CDFG) and the U.S. Fish and
Wildlife Service (USFWS) to determine appropriate conservation measures for the vernal pool,
specificallythe one located on the Ebiner Parcel, and endangered species. The USFWS also advised Mr.
Ebiner of the sensitivityof the area which he acknowledged in several letters to the California Department
of Forestry (CDF). As a result, Mr. Constant was required to implement the following avoidance and
minimizationmeasures as conditionsof his THP/TCP.

1. The CDF required an "uncut vegetative buffer zone" adjacentto the vern I pool located on the
Ebiner Parcel, approximately 100 feet from the Constant south property line and approximately
150 feet from the edge of the vernal pool on the Ebiner Parcel. The area was flagged by a
registered professional forester and distinguished from the THP boundary flagging (Mitigation
Measure #2).

2. In case of removal of any trees within the uncut vegetated buffer zone, Mr. Constant was required
to contact CDF to review the trees proposed for removal (Mitigation Measure #3).

3. CDF required any trees felled in the uncut vegetated buffer zone to fall away from the vernal pool
in a manner which maximizes protection of existing vegetation withinthe buffer zone (Mitigation
Measure #4).

4. CDF required a rock wall to be constructed between the THP area and the vernal pool on the
Ebiner Parcel and the installation of filter fabric (Mitigation Measure # 5).

5. Mr. Constant was required to mark with paint the trees forming the boundary line between the
conversion area and wildlife buffer in the southwestern portionof the project area to ensure that
the boundary line would be maintained should e×istingflagging be removed or deteriorate
(Additional Mitigation #1).

6. The rock wallwas required to be adjacent to the southern property boundary and the filterfabric
was required to extend sufficientlyhigh to trapsediment behind the wall during peak storm events
(Additional Mitigation #2).

7. Check dams were required along the backside of the rock wall no further than 50 feet apart to
prevent sedimentfrom moving downslope towardthe wildlife buffer zone (Additional Mitigation
#3).

8. To dissipate the runoff collected behind the rock wall, a drainage structure was required from a
point along the wall running along the upslope side of the flagged/painted wildlife buffer zone. The
beginning point of the structure had to provide for a sufficientslope to the structure tocarryrunoff.
The drainage structure had to consist of a rock lined ditch underlain with filter fabric. The structure
was to be constructed in a manner thatallowed runoffto leave the structure and filterthroughthe
wildlifebuffer zone before entering the adjacent vernal pool. The straw bale and/or filter fabric
between the vineyard and the wildlifebufferzone had to be constructed on the upslope side of
the drainage structure. The structurehad to be constructed prior to October 15 and before land
clearingactivities began (Additional Mitigation#4).

9. Where the drainage structure meets the rock wall, a settlement pond had to be constructed to
trap any significantamount of sediment in runoff (Additional Mitigation #5)

10. Exposed soil between the vineyard and rock wall had to be seeded and/or mulched prior to
October 15 (Additional Mitigation #6).
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11. After the end of the rainy season, sediment trappedbehind the rock wall after wiriter had to be
removed using the same access used to build the wall (Additional Mitigation #7).

12. Allwork was required to be completed by September 15 withtheexception ofwork relatedto
implementing mitigationmeasures (Additional Mitigation #8).

13. The rock wall had to remain in place until 1999 at which timeemployees from CDFG, USFWS,
and CDF were required to inspect the wallto determine if it should remain in place (Additional
Mitigation #9).

The timberlandconversion was completed and all mitigationmeasures were implemented. Extensive
effortwas made to avoid and minimize irnpacts to the vernal pools. The rock walland vegetated buffer
zone continues to exist on Mr. Constant's property to protect these resources.

1.3. Sensitive Biological Resources

On December 15, 2005, the USFWS issued a Recovery Plan for Vernal Pool Ecosysterns of California
and Southern Onagon. Recovery plans are mandated under the Endangered Species Act (ESA) to
determine the actions necessary to achieve self-sustaining, wild populations of listed species. According
to the Recovery Plan, the vernal pool on the Ebiner Parcel is withinthe Diamond Mountain core area of
the Lake-Napa vernal pool region (USFWS 2005). The Recovery Plan identifies core areas that are
ranked as Zone 1, 2, or 3 in order of priority for recovery. The Diamond Mountain core area is designated
Zone 1, giving it highest priorityfor protection. The Diamond Mountain vernal pools are shallow, spring-
fed, and classified as Northern Basalt Flow Vernal Pools (Sawyer and Keeler-Wolf 1995). The surface
area of the pools and soil type have not yet been determined. A survey conducted by B. Hunter in 1996
found that Loch Lomond button-celery dominated both pools (USFWS 2005). Other associated plant
species found that year included Douglas' pogogyne (Pogogyne douglasii), Kellogg's yampah (Perideridia
howellii), spikerush (Eloecharis spp.), leafy common madia (Madia elegans spp. densifolia), and winecup
clarkia (Clarkia purpurea) (USFWS 2005).

The USFWS listed the Loch Lomond button-celery as Endangered under the ESA on December 23, 1986
(USFWS 1986). The plant has been proposed for downlisting to Threatened, but that action is still
pending (USFWS 1993). The CDFG listed the Loch Lomond button-celery as Endangered under the
CaliforniaEndangered Species Act (CESA) in 1987 (CDFG 1991). The California Native Plant Society
has considered the plant rare and endangered since 1980 and has placed it on the CaliforniaNative Plant
Society's List 1B. The plant is biennial or perennial, with an overwinteringrootstock. The blooming period
is typicallybetween June and August after water evaporates from the pools (CDFG 1985, 1994).
According to the Recovery Plan, the greatest threats to the plant include land use conversion, changes in
hydrology, runoff from adjacent roads, drainage ditches, and culverts and diversions reducing flow of
water to the plant's habitat (USFWS 2005).

The Recovery Plan summarizes efforts CDFG and USFWS have made to protect the vernal pool on the
Ebiner Parcel and the Loch Lomond button-celery present at this location. Specifically, the Recovery Plan
states:

The California Department of Fish and Game has reviewed timber
harvest plans and other land uses for areas adjacent to any of the
populations and has provided recommendation on how to avoid impacts
to E. constancei (e.g.,K. Aasen in litt. 1995, B. Hunter in litt. 1996, A.
Buckmann in litt.1998). In addition, theirbiologists conducted surveys for
this species (USFWS 1985), and the agency is investigating ways to
protect the Diamond Mountainoccurrence (Hrusa and Buckmann 2000).

In addition, as previously states, the USFWS has advised Mr. Ebiner of the sensitivity of the vernal pools
and endangered plant species, which he acknowledged in several letters to CDF. Figures 4 and 5
indicate other special-status plant and wildlife species that occur withinthe vicinityof the Ebiner Parcel.
As shown on Figure 4, there is potential for foothill yellow-legged frog (Rana boylii), A California Species
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of Special Concern, to occur on the Ebiner Parcel and the species are known to occur within3.75 miles of
the vernal pools. As shown on Figure 5, Cobb Mountain lupine (Lupinus sericatus), CNPS List 1B.2',
Calistoga ceanothus (Ceanothus divergens), CNPS List 1B.2, and Napa false indigo (Amorpha californic
var. napensis), CNPS List 1B.2, all are known to occur withinone mileof the Ebiner Parcel.

1.4. Observed Activities and Violations

EDAW conducted a site reconnaissance on May 9, 2007. During the site visit, it was apparent that
vegetation had been recently cleared between the e×istingroad and the eastern vernal pool on the Ebiner
Parcel. Site Photos 1 and 2 depict the trees that have been removed from this location. The ground
appeared graded and leveled at the edge of the pond where it is bordered by the easement road. A newly
constructed culvert approximately 20 linear feet by 18 inches extended from the eastern vernal pool to the
existing culvert over which the existing easement road crosses. It appeared that a dirt levee had been
constructed using the new 18 inch culvert.Dirt has been backfilled over the cuivirt and the area has been
graded and mowed to form what appears to be a roadbed. Site Photo 3 presents a "beforepicture" of the
vernal pool where the culvert was constructed and Site Photo 4 depicts the location of the culvertand
new leveelroad afterconstruction.Mr.Constant stated that he witnessed the cuivertbeing constructed in

'

October 2006. In addition, EDAW observed an area between the vegetated buffer zone on the Constant
property and the vernal pool that appeared graded and compacted. Mr. Constant informed us that Mr.
Ebiner had stockpiled approximately 50 cubic yards of graded soil at this location approximately 6 years
ago (see Site Photos 1 and 2). Site Photo 5 is a view of the stockpiled dirt looking from the edge of the
vernal pool towardsthe easement road. The stockpiled dirtwas not covered during the winter, causing
sediment to leach into the vernal pool as indicated in Site Photo 6. This photo also shows a pile of
vegetation that was cleared and piled to be burned. Mr. Constant stated that CDFG had requested Mr.
Ebiner to remove the stockpiled soils due to potential impacts to the vernal pool. CDFG should have
correspondence in theirrecords of these activities along with Mr. Ebiner's response.

Although constructing the culvert may not have directly impacted the vernal pool, there may be potentially
significant indirect impacts. Construction of the culvert may have filled the margin of the vernal pool
(personalobservation, Guinon and Ogilvie 2007). It is possible that the culvert lowered the elevation of
the drainage from the eastern pool to the western pool, therebyaltering the hydrology of the area and
causing the eastern vernal pool to drain faster. Altering the hydrology of the vernal pools will likely impact
the Endangered Loch Lomond button-celery. Most importantly, the cuivert was placed across Porter
Creek, designated as a minor Class IIIWatercourse in theTHP. This action constitutes fillof a wetland or
waters of the U.S. and waters of the State in violation of the Clean Water Act and the California Porter-
Cologne Water QualityControlAct.

1.5. Regulatory Requirements and Ramifications

Riparian areas, wetlands, other waters of the U S., waters of the State, and special-status species and
natural communities are consideredsensitive biologicalresources and fall under the jurisdictionof several
state and federal regulatory agencies. In addition, Sonoma County Code and the Draft Sonoma County
General Plan 2020 protect biotic resources as designated on Figures OSRC 5a throughSi in the Draft
General Plan. Depending on the typeand extent of impacts or potential impacts to these resources,
federal, state, and/or tocalpermits may be required from the following agencies.

1.5.1. Federal Jurisdiction - United States Army Corps of Engineers

Section 404 of the Clean Water Act (CWA) requires a permit from the U.S. Army Corps of Engineers
(USACE) with the concurrenceof the U.S. Environmental Protection Agency for the discharge of dredged
or fillmaterial into navigable waters, or waters of the U.S. (33U.S.C. § 1344). USACE regulations broadly

* The California Native Plant Society tracks species thatare eligible for State listing as endangered, threatened or
rare. Projects that may impact plants appearing on the IB list require review under the California Environmental

QualityAct.
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define waters of the U.S. to include: 1) all waters whichare currently used, or were used in the past, or
may be susceptible to use in interstate or foreign commerce, including all waters which are subject to the
ebb and flow of tide;2) all interstate waters including interstate wetlands; 3) allotherwaters such as
intrastate lakes, rivers, streams (includingintermittentstreams),mudflats,sandflats, wetlands, sloughs,
prairie potholes, vernal pools, wet meadows, playa lakes, or natural ponds, the use, degradation, or
destruction of which couldaffect interstate or foreign commerce; 4) tributariesof the above; and 5)
territorialseas (33C.F.R. § 328.3).

Federal jurisdictionalwetlands are defined as those areas that are inundated or saturated by surface
water at a frequency and duration sufficientto support, and that under normal circumstances do support,
a prevalence of vegetation typicallyadapted for life in saturated soil conditions (33C.F.R. § 328.3).
Wetlands generally include swamps, bogs, vernal pools, seeps, marshes, and similar areas (33C.F.R. §
328.3).

Because of the recent Supreme Court decision in Solid Waste Agency of Northern Cook County v. U.S.
Army Corps of Engineers (531U.S. 159 [2001]),USACE no longer maintains jurisdictionover "isolated"
wetlands and waters. The USACE maintains jurisdictionover "adjacentwetlands," which are
hydrologically connected to navigable waters or tributariesof navigable water, even if such wetlands
appear to otherwise be "isolated" (U.S. v. Riverside BayviewHomes, 474 U.S. 121 [1985]).
In our opinion, Porter Creek is a water of the U.S. because it is a tributaryto the Russian River (a
navigable-in-fact water of the U.S.); therefore,a USACE permitwas required to construct the cuivert
across the creek. In addition, the vernal pools are adjacent wetlands with a hydrological connection to
Porter Creek; therefore,construction activ¡ties impacting these wetlands require a USACE permit. Even
thougha non-reporting Nationwide Permit was in effect in October 2006 at the timeof the culvert
installation, we believe thisactivity would not be covered by a non-reporting permit because of the
impacts to a special aquatic site.

1.5.2. Federal Jurisdiction - U.S. Fish and Wildlife Service

Ifa federal agency determines that a proposed federal action (i.e.,issuance of a Clean Water Act Section
404 Permit from USACE)"mayaffect" a listed species and/or designated criticalhabitat, the agency must
consult with the U.S. Fish and Wildlife Service for plants and wildlifein accordance with § 7 of the ESA.
The action agency (i.e.the agency issuing the permit or providingfederal funding) must determine
whether the action is likely to adversely affectlisted species or criticalhabitat (16U.S.C. § 1536[a][3]).
Avoidance and minimizationmeasures may be required for the actionagencyto determine that an action
is not likely to adversely affect listed species or criticalhabitat. If an action is not likely to adversely affect
listed species or criticalhabitat, the USFWS may issue a letter of concurrence and informal consultation is
concluded. If, however, an action is likely to adversely affectlisted species or criticalhabitat, the action
agency must enter into formal consultation with USFWS which willresult in a Biological Opinion to
determine whether or not the action is likely to jeopardizethe continued existence of a listed species or
result in adverse modificationto criticalhabitat (16U.S.C. § 1536[a)[2]).

Although recovery plans are not regulatory, the ESA indicates that recovery plans should guide Federal
agencies in fulfillingtheirobligations under Section 7(a)(1) to "utilizetheirauthorities in furtherance of the
purpose of[theESA] by carrying out programs for the conservationofendangered species and
threatenedspecies." In additiort recovery plans provide guidance for Section 7(a)(2) consultations and
the development of Habitat Conservation Plans.

In this case, a federally listed species is confirmed present near the location of the newly constructed
culvert and a USACE permit was likely required to construct the culvert, providing federal nexus.
Therefore, Mr. Ebiner (viaUSACE) was required to enter into Section 7 consultation with USFWS to
determine affects to the federally listed Endangered Loch Lomond button-celery.
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1.5.3. State Jurisdiction - Regional Water Quality Control Board

The state Regional Water QualityControl Board (RWQCB) maybe involved in approvalofa project in two
ways, depending on whether state or federal jurisdictionapplies. One, pursuant to Section 401 of the
Clean Water Act, any Section 404 authorizationfrom the USACE for the discharge of dredged or fill
material into waters of the U.S. must be accompanied by a certificationfrom the state RWQCB that the
activitywill not violate state water quality standards. The RWQCB has a policyof no-net-loss of wetlands
in effect and typicallyrequires mitigationfor all impacts to wetlands before itwill issue a water quality
certification. In addition, State law requires that a final environmental document developed in accordance
with the CaliforniaEnvironmental QualityAct (CEQA) must be reviewed prior to Section 401 Certification.

Two, in addition to Section 401 Water QualityCertifications for federal permits, the RWQCB has authority
over waters of the "State" under the Porter-Cologne Water QualityControl Act. The top of bank, or the
outermost edges of riparian vegetation, determines the boundaries of waters ofthe State. The RWQCB
asserts that it has authority over all wetlands, including "isolated"wetlands. Therefore, even thougha
federal permit (ie. a Section 404 Permit from USACE) and the accompanying Section 401 Certification
may not be required for isolated wetlands, an applicant must stillobtain a permit from the RWQCB for
impacts to isolated wetlands. Under the Porter-Cologne Water QualityControlAct (Cal. Water Code
§§13000-14920),the RWQCB is authorized to regulate the discharge of waste that could affect the
qualityof the State's waters. Therefore, even ifa project does not require a federal permit, it may still
require review and approval by the RWQCB.

To meet the RWQCB standards for water quality protection as well as the broader jurisdictiongenerally
asserted by them, it has become necessary to prepare a report addressing all hydrologic issues related to
a project application. The report involves an analysis of pre-project watershed and water quality
conditions (e.g.,before and after percent impervious surface analysis, before and after runoffanalysis,
design alternatives to address post-project changes in the watershed, and minimizationof these changes
[BMPs]). Additionally, the report should include a discussion of impacts to waters of the State and
biological resources and how the project avoided those impacts to the maximum extent feasible, stressed
minimizationof impacts, and proposed mitigationfor unavoidable impacts.

In thiscase, if a USACE permit is required for constructing the culvertacross Porter Creek, then a 401
Water QualityCertification is also necessary. In addition, the vernal pools and the watercourse
connecting the twopools are within State jurisdictionand approval must be obtained under the Porter-
Cologne Act for impacts to the vernal pools and Porter Creek.

1.5.4. State Jurisdiction - California Department of Fish and Game

The California Department of Fish and Game (CDFG)exercises jurisdictionover wetland and riparian
resources associated with rivers, streams, and lakes under California Fish and Game Code §§ 1600 to
1607. The CDFG has the authority to regulate work that will:

1) Divert, obstruct, or change the natural flow of a river, stream, or lake.
, 2) Change the bed, channel, or bank of a river, stream, or lake.

3) Use material from a streambed.

The California Department of Fish and Game asserts that its jurisdictionalarea alonga river, stream, or
creek is usually bounded by the topof bank, or the outermost edges of riparian vegetation. Typical
activities regulated by CDFG include installing outfalls, stabilizingbanks, creek restoration, implementing
flood control projects, constructing riverand stream crossings, diverting water, damming streams, gravel
mining, logging operations, and jack-and-boring.Prior to undertaking an activitythat will impact anyof the
above biological resources, a Streambed Alteration Agreement must be obtained from the CDFG.
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In addition tojurisdictionover wetland and riparian resources, CDFG maintains jurisdictionover state
protected species. Ifa project may result in take or destruction of a state protected species under the
CaliforniaEndangered Species Act (CESA), the CDFG must be consulted.

In thiscase, CDFG should have been consulted regarding impacts to the Loch Lomond button-celery.

1.5.5. Sonoma County Code

As you are aware, no person may perform grading, filling, or clearing of vegetation without first obtaining
a grading permit (Sonoma County Code § 26C-383). Although there are exceptions for minor grading,
filling, or vegetation clearing, it is not clear that these exceptions apply in thiscase. The exact area of
grading, filling, and vegetation clearing performed on the Ebiner Parcel is unknown at thistime.

In addition, although the Draft Sonoma County General Plan has not been adep d, the County should be
aware that the vernal poots, including the area in which the new culvert was constructed, is designated as
a sensitive biotic resource in the Draft Plan. The area is considered a sensitivebiotic resource due to
special-statusspecies habitat as wellas wetlandhabitat. Sonoma County policies would requirea site
assessment and adequate mitigation for ministerial permit applications proposed within locations mapped
as special-status species habitat For ministerial permit applications proposed withindesignated marshes
and wetlands, a setback of 100 feet would be required, or 50 feet based upon site assessment and
appropriate mitigation.For discretionary permits, policies require a site assessment, compliance with
agency requirements, and adequate mitigation.Adequate mitigationrequirements range from avoidance
to replacement of habitat to achieve no net loss.

1.6. Conclusions

in conclusion, the activities (includingremoval of vegetation, grading, and construction of a culvert across
Porter Creek) constitute potential violations of the State Regional Water QualityControl Board
regulations, California Department of Fish and Game Code, Sonoma County Code, the Clean Water Act,
and Endangered Species Act Before conducting such activities, Mr. Ebiner was required to obtain the
following permits:

• RWQCB permit for fillof waters of the State
• Consultation with CDFG for potential impacts to vernal pools and the state listed Endangered

Loch Lomond button-celery
• Sonoma County grading permit

in addition, if Porter Creek is considered a water of the U.S., then the following additional permits were
required:

• Section 404 permit from USACE for fillof waters of the U.S.
• Section 401 Water Quality Certification from the RWQCB
• Section 7 consultation with the USFWS for impacts to the Diamond Mountain core area for vernal

pool recovery and impacts to the federally listed Endangered Loch Lomond button-celery

Not only has Mr. Ebiner violated several environmental regulations by not obtainingthe appropriate
permits, his actions have been directly contrary to avoidance and minimizationefforts detailed above in
Section 1.2 as required in Mr. Constant's THPTTCP. In addition, Mr.Ebiner's actions are adverse to
efforts of CDFG and USFWS to conserve the Diamond Mountain corearea as detailed in the Recovery
Plan for Vernal Pool Ecosystems. We respectfully request that you deny issuing a grading permit for the
activities related to constructing the culvert and take appropriate action as authorized.
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Please feel free to contact Marylee Guinon at 925-279-0590 or Julie Ogilvieat 925-279-0598 with any
questions or comments.

sincerely,

Marylee G
°

on Julie Ogilvie
Principal Regulatory and Permitting Project Manager
EDAW EDAW

cc: Fred and Mary Constant
Captain Dave Fox, California Department of Fish and Game
Peter Straub, U.S. Army Corps of Engineers
BillHurley, Regional Water QualityControl Board
Ryan Olah, U.S. Fish and Wildlife Service
Ken Sanchez, U.S. Fish and Wildlife Service
Reg Cullen, Sonoma County Permit & Resource Management Department

Encl. Figure 1. Site Location Map
Figure 2. Location of Vernal Pools
Figure 3. Timber Harvest Plan Project Map
Figure 4. Special-Status Plant Species in Vicinity
Figure 5. Special-Status WildlifeSpecies in Vicinity
Site Photos
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Legenci Figure 4
Special-Status Wildlife Occurrences Within Five Miles of the Study Site
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Legend Figure 5
Special-Status Plant Occurrences Within Five Milesof the Study Site
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